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Intersex and transgender activism in South Africa

Thamar Klein
Introduction

South Africa has come a long way concerning thallegatment of trans* (in medical literature
often categorised as transgenderism, transsexuagyder dysphoria, or gender identity
disorder) and intersexuality (also known as hermagitism or disorder of sex development).
LGBTTIQ-activists consider the country to be, from a lepaint of view, among the most
progressive worldwide. Its laws are very advanceth wegard to the legal emancipation of
people encompassed under the acronym and withdégathe possibility to apply for legal
adjustment of one’s sex description without gerstaigery (as described in detail in the section
on legal discourses below). However it has to bmtpd out that the achievement of formal
equality did not result instantly into practicaluadjity and the elimination of social differences.
There is a massive discrepancy between legal prateclegal (non)practice and social
acceptance of trans* and intersexed people. Thiwepancy might in p&rbe due to the fact that
it was not a movement accompanied by growing pybssure and awareness that lead to these
legal changes, but that it was a matter of imposimgal change from above through legal and
constitutional rights (as described in the sectionlegal discourses below). South Africa is
despite its progressive laws far from being a ‘ov@ad’ for trans* and intersexed people.
Instead they still face a vast array of obstacl@spbias, discrimination, and hate crimes.
However the constitution and the progressive lavewigde a legal basis from which they can

fight for their rights.

! The acronym stands for Lesbian, Gay, Bisexualndsaxual, Transgender, Intersex, and Queer. Thsweeheen added various
other letters to include further groups at timeg,:eA for asexual, autosexual, or allies; P fongexual or polyamorous; Q for
questioning, U for unsure; etc. Queer signifiessheot only people other than gender normative bséxual people, but stands
for strategies, activism, and politics of peopleowéxperience discrimination on any ground (languagalth, skin color, age,
etc.). Similarly the acronym does not stand foroective identity but for a common experience @ivdnation resulting in
activism.

21t is unlikely that the situation would tvery different now, if the changes would have been @eduby a mass movement. One
just needs to have a look at the women'’s liberatiass movement and the inequalities women stid faorldwide.
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(...) people often say the constitution is just acpi@f paper. It doesn't really mean anything
because you know hmm, for many people things daatly change [pause] or haven’t changed
(...) in many ways and that tsue. If you are black, and you are poor, and you’r@cman who
happens to be a leshian, or a woman (...) whose gdddatity is not neatly fitting into its
stereotype then you are in big trouble. You aragad be marginalized, victimized, maybe raped.
(...) but (...) I think the constitution [pause] doddeast give you a bit of hope and (...) it is a tool
(...) that one can use in the long term to give pecgdpect for them — (...) to help yourself to get
respect, to (...) make you feel that you also beldng) It's just that we must make sure that it
becomes moreeal for more people. (Anonymous professor of law, 268D 5§

Due to the intersectionality (the ways in whichfeliént social partitions are enmeshed,;
Crenshaw 1989) of e.g. sex, gender, ‘race’, ckessyal orientation, and able-bodiedness and the
inherent “simultaneity of interlocking systems gfpoession” (Erel et. al 2008: 274 referring to
Combahee River Collective 1977), the experiencesdiziduals however diverge widely. This
entails the need for a differentiated activismjrigkinto account the complexity and the social
differentiation of the South African society.

Consequently this paper looks at the activism andygles that have taken place since the end of
Apartheid to improve the situation of intersexed arans* people, while bearing in mind both
the differences and similarities of the two groupbat these two interest groups are not at all
homogenous in themselves can not be stressed enoaglalready been alluded to above and
will be addressed further in the following sectimm diversity. | then move on to have a look at
the definition of the term movement and relat@itite diversity of people to be addressed. This
section will be followed by a discussion of the Bowfrican legal situations of trans* and
intersexed people from the beginnings of legislagdrtheid until today (1948-2008). Here |
will describe how significant legal changes fornga and intersexed people could be
implemented at the end of Apartheid without a ‘rhassvement. The time frame has been
chosen due to the noteworthy legal alterationshihae taken place during this period. | proceed

by offering an overview on the activism that hdsetaplace since the end of Apartheid to

3 Some interviewees requested on their informed eunforms to have their names or a pseudonym of theice used in
guotations, others preferred not to be identiflddwever not all of the interviews are transcribatlyfyet, therefore only few
interviewees had the possibility to check theins@ipts and get their forms back to me. Interviesveho had not the chance to
check their transcripts, will not be identifiedthis article.

16



PN 2009_03

improve the situation of trans* and intersexed peophis section looks also at the linkages,
partnerships, and alliances of these activistsggauth other local social movements groups that

are not primarily concerned with the politics ohder identity and/or sex development.

Diversity

Even though trans* and intersexed people are aftecussed as a single group, the complex
intersectionality of e.g. class, religion, ethnjcitskin colour, income, and so on, places
individuals at very different positions in life ahets them inhabit this ‘single’ category in very
diverse ways.

Let me illustrate this briefly through a few exaesl The economic divide (still very attached to
the racialised divide) plays an important role @ning access to information and body
alteration. People who come from disadvantagedaroanbackgrounds have difficulties getting
in touch with NGOs (Non-Governmental OrganisatiphdOs (Non-Profit Organisations), and
other organisations catering for them. This isant plue to the fact that the internet seems to play
a very important role. Most of my trans* interviesgewho had access to the internet stated the

importance of it:

While | was still working for [deleted] | got acee® the internet. [...] | just typed in “men dreggin
as women”. Because | had no idea what, what | wasgthing, all | knew is, | had this thing that |
felt feminine and | felt like | was a woman but. .thalugh the only way | could express it was in the
way that | was dressing. So | put in the searchitacaime back with a whole lot of different things.
(...) | started reading some of them and for the firse | started discovering that I'm not the only
person in the world who's doing these kinds of d¢isinl hadn't met anybody before that. (Caroline,
10 September 2007)

However, the internet is only available to a venyited extend to people living in South African
townships, rural areas, or on the street. Trangpabcial gatherings is equally difficult for them
in the evening hours (when most social gatheriagge place) as there is no public transport to

and from the townships at night.
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Because [pause] the people that, the others thatgavill call coloureds or blacks; because there’
most of them that don’t have internet access auidl gt how to get to socials and stuff like that,
that is why you don't really see them, (...) and slecalled white community is (...) more visible,
because they've got more monies as well. (Anonynittgsviewee, 24 September 2007)

Access to biomedical care and body-altering praxlatdo depends to a great extent on financial
resources. As a result of financial strain, genprattitioners (GPs) seem to be seen far more
often for hormones, for example, than endocrinaisgi Some GPs were said to be more
‘pragmatic’, as they will do the blood tests andesaings when the client is able to pay (some
even seem to work on credit). In contrast to theenexpensive endocrinologists, GPs were said
to cater for trans* people with regard to theirivmdual budgets instead of insisting on the
‘proper’ biomedical order. Thus expensive bloodesaings demanded by endocrinologists in
order to be able to prescribe hormones or adjustdibsage of hormones can be avoided or
postponed. Female identified persons who couldréneafford a GP to gain access to hormones
often resorted to birth control pills. Contraceptipills are available free of charge at public
sector family planning clinics. However they arelyomiven to cis-wome# and not to
trans*women. Thus the interviewees were dependemissgendered women for help as long as
they were not able to pass as cis-women themselves.

Theoretically, any medical care can also be obthimethe private sector. Persons who are
willing and able to pay for the much more expensive private carevisih any private clinic in
and outside the country. The few services offerethe public sector are however of crucial
importance to the vast majority of people. Sinamme is still intimately connected with gender
and skin colour, the situation is especially difficfor persons who did not grow up categorised
as white males — but private care is much too esigeneven for many who have been
categorised in this way. Two of my interviewees ¢wgrew up categorised as white males) and
who were fortunate enough to be house owners dwd thouses in order to finance their
surgeries. These are but a few examples of howettomomic divide, which is still closely

aligned with the racialised divide, places indivatiiat very different positions in life.

4 The Latin prefixcis stands for “on the same side”, whereas the ptefins stands for “on the opposite side”. “Cisgendered” or
“cissexual” describes people whose gender identégches their perinatally assigned sex.
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Intersectionality is also important in the wayhipes the possibilities of living out one’s identit
and giving it a name. For example, Donham (20020 wid research on gay identity in South
Africa, states that in the 1960s and 70s feminmamw black South African men were considered

to be women (or people with variations of sex depelent) and their partners heterosexual men.

It was only through processes of glocalization améreness of a global gay community that
these lives were re-categorised — instead of woamhman they were understood to both be
homosexual men. To illustrate this, Donham quotesesof these wo_meémvho reported that
they became aware of a global gay community thrabgint work in the hotel industry or through
closer contact with white gay men. In those corstelibth partners were classified as male and
thus as gay and not heterosexual: “gay identitynnbégerally a new gender and a new way of
relating to his body (...) ‘(...) Before, | thought las a woman. Now | think I'm a man’ (quoted
in McLean and Ngcobo 1994, 168-9)” (Donham 200)4Zhus the enmeshment of different
socially constructed divisions (the intersectiotyaliof sexual orientation on the one hand and
‘race’ on the other hand led during Apartheid tondifferent gender identities.

These changes in terminology and identity playnapartant role in activism as activists need to
be able to name identities in a recognizable armdtiflable way. There is no possibility of
communication across the gaps created by differé@atiocking systems of oppression without a

common language or the ability to translate onmiteology into another.

I've also had that experience when | visited (..9ua@port group (...) in Mamelodi. (...) when |
introduced myself and Gender DynamiX and the wokk do, | kept on saying | work with
transgendered people and | kept on seeing thesk stares. (...) [Thus] | said to the people ‘so, do
you all know what transgender is?’ And then agdamk stares, ‘no we don’t know’. (...) So | say
to them, | work with people who are known as seanges. ‘Oh yes! We all know'(...); so then the
whole conversation lit up. (...) | realized that immy black communities (...) here in the 80's (...)
it was known to speak of a transgender person seX@hange’ (...) So the moment | reverted back
to - which we don't actually accept (...) calling ergon (...) a sex change - then they knew what |
spoke about. So it is a clear thing for me thathenone hand you want to educate people, to use

5 | use the underscore character in this contexistoalise the interstitial spaces between the pinategories of man and woman
that become highly visible in this example. Theensdore character has become more and more pap@arman language as a
step in the direction of gender-neutral languagkamattempt to work against a linguistic consdiaaof the gender-binary, and
in order to make trans* and intersexed people Msilwvho were rendered invisible through a highindgred language; cf. e.g.
s_he 2003, Balzer et al. 2007 and Eder 2007.
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better terminology that is more acceptable andhnatful to people, but on the other hand: how do
you close that gap to let them understand ‘welt thlat you know is exactly transgender. The

most, better word right now’. There is a big gapave to get through to the people. (...) on the one
hand we want to keep up in, in speed and termiryodogl things internationally, to be in the same

league, but on the other hand we (...) don't wargrtfmrce terminology on people. (...) you have to

make them understand: we are speaking here o&the thing. (Liesl Theron, 24 Feb 2007)

There is not only diversity in people that need$eobridged. It also has to be noted that there
exists a double standard concerning on the one lamdavailability of and/or pressure for
surgeries and on the other hand the discussiorurgeses when comparing the situation of
intersexed people to that of trans* people. Thelawdity of surgery — and the pressure to
conduct the surgery as soon as possible — is migttehfor intersexed people. Above all, the
pressure for early surgery of intersexed infan&seto be especially high from parents who live
in townships (Rebelo et al. 2008). This is alsdectéd in the number of hospitals carrying out
these kinds of surgeries. Surgery on intersexedlpers carried out in six state hospitals.
However trans* people who were able to be claskifie transsexual by a psychologist, in line
with the World Professional Association for Transger Health’'s Standards of Care for Gender
Identity Disorders (formerly known as the Harry enin International Gender Dysphoria
Association’s Standards of Care for Gender Iderditgorders, or simply as Standards of Care,
SOC) will only be seen at two state hospitals. ilrally there are more hospitals allocated to be
specialist centres for the surgical treatment oigtewho fight for the end of non-consensual and
unnecessary genital surgery than for the surgiealtrent of people who fight for their right to
receive surgery. It seems pertinent to ask if ihidue to the fact that the bodies of intersexed
people question the sex/gender binary to a greatiemt. Surgery on their bodies restores the
order of the binary. Identities that question tke&/gender binary seem to be more difficult to
accept by the South African health care system gasical bodies that question the sex/gender
binary. The Department of Home Affairs’ violatiorf the current legal situation through its
insistence on completed genital surgery for trapsbple in order to alter their legal sex
description seems to be accounted for by this pinenon (see the chapter on legal discourses in
this text or for a more thorough discussion Kle@9@).
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Another case in point are the morally charged disses around both kinds of surgery. When
qguerying sex and gender in the medical sectormecacross tensions between surgeons who
perform operations on trans* people and those wérdopm surgeries on interesexed people.
Even though most surgeons expressed their abditgerform surgeries for both groups, most
surgeons only do surgery on either intersexedamrstr people. Many expressed strong feelings

against the other kind of surgeon and the surdezy tarried out:

| mean | had [...] an adult male phone me and, yawkhe wanted a sex change operation. | mean
he’d been counselled, he'd gone to the United Kamgdhe'd been to the United States, and he
wanted it done in South Africa because he was adp8buth African. He felt that the surgeons in
South Africa could do it for him, you know, and uhmean you know we do the same operation,
whether it's an intersex case or a transsexual @dsere the operation is the same but the
philosophy behind the management of the patiecvispletely different. | declined to, to help him
out; hmm, hmm because, you know surgery is notthestutting, it's the overall care of the patient.
(Anonymous surgeon, 27 November 2007)

He also pointed out to the different perceptiortrahssexuality and intersexuality by parents,
emphasizing that intersexuality is perceived assaate while implying that transsexuality is

perceived differently.

Very few parents would consent to transsexual syrga their children uh, for, for reasons of
transsexuality. Whereas parents will see intersea disease state, and they therefore will give
consent, and | think that's an important differenG®nonymous surgeon, 27 November 2007,
emphasis is interviewees)

Only a day later a surgeon performing surgery @mst people repeatedly told me that he
strongly opposes surgery on intersexed childrerth Bargeons questioned the ethics behind the
other kind of surgery — the surgery that they dit perform.

Besides the general questioning of the ethics loethie respective surgeries, | became aware of a
double standard applied by some surgeons to thémmm age of their patients that they
considered necessary in order to give informed eoin® surgery. One surgeon for intersexed
people was convinced that a 14 year old intersgxedh is able to give informed consent to

surgery:
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This is a little girl who was uh, uh a true hermaglite. [Showing surgical pictures] And she had
grown up to (...) an age where she now wanted tekeadly active. She was (...) bisexual, but she
wanted to have a normal female phenotype. So sine ¢a us after puberty and said, “These are
what | want done”. Okay, and we, uh....

Th. K.: How old was she?

She was about fourteen at this stage. And we thenoperated on her (...) Hmm, and (...)
converted her to a normal female appearance. (..\W} tat's the perfect situation. There you've
got a person who has declared exactly what they. Wéaiey're of an age where they understand the
implications of the operation, because [if] youedak tiny baby (...) that child is not [giving]
informed consent. (Anonymous surgeon, 27 November P

However, the same surgeon questioned the abilitgite informed consent in a 16 year old

trans* youth:

No, | mean whether — | don't know about the ethafs of medical practitioners assisting
transgender, transsexual processes in people whonaler-age. | worry about the ethics of that. |
mean: aren’t you concerned about the ethics ofek glds? | mean because the brain in a 16 year
old is a very, you know here today, gone tomorrdw@rpmenon. So |, | don't know, | don’t think
that a 16 year old has the capacity to take thatodalecision. (Anonymous surgeon, 27 November
2007)

All the surgeons | interviewed who perform surgery intersexed infants stated however that
they have taken to wait longer with surgery. Thisai rather recent development that started
around 2003/04 and that was initiated through ttesure from international groups such as
ISNA (Intersex Society of North America). Then agane interviewee pointed out that as the
pressure from parents is immense, however, sungdryn most cases take place around 3-6
months after the child is presented at the hospited especially remarkable, bearing in mind the
waiting list for surgeries for trans* people, that the surgefisr intersexed people can be

performed so quickly.

The above given examples of widely diverging indual and group experiences (due to
intersectionality - the ways in which different sdcpartitions as e.g. sex, gender, ‘race’, and

class are enmeshed - but also as a result of ni@sidasocial double standards and divergent

& Only approximately six people with variations ehgler identity are able to receive reassignmeigesias per year in the public
health sector (for more detailed information seeifKR008).
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morally charged discourses) elucidate the needafdifferentiated activism. In the following
section | look at the definition of the term moverhand relate it to the diversity of people to be
addressed.

Intersex and transgender activism in South Afrig these movements?

As we can look back on more than a century of rebean social movements, there exists an
extended body of literature on social movementsaut a universally accepted definition of the
term. First attempts to define the term reach bhadckerman Sociologist Lorenz von Stein and his
book "Geschichte der sozialen Bewegung in Frankrean 1789 bis auf unsere Ta§é1850).
Most of the more recent definitions agree howeweat 2 social movement consists of a large
number of people with some form of collective idsntcommon interests, and/or shared beliefs
who are organized to bring about social change auigeve certain goals. The actors in these
definitions vary widely from “formally organized amps” (Goldberg 1991) to “informal
networks” (Della Porta and Diani 1999) to the ewaore loosely definitions of Tilly and Tarrow
who see movements as “sustained challenges to polders” (Tilly, 1995: 369) and “collective
challenges” (Tarrow 1998: 4). Not only Tilly in hadove cited work but also Scott emphasizes
that social movements use mass mobilization toezehiheir goals.

Social movements are distinguished from other ctile actors, such as political parties or
pressure groups, in that they hawass mobilisation, or thethreat of mobilisation, as their prime
source of social sanction, and hence, of powent{3890: 7, emphasis is mine)

Here lies the crucial point: Neither the successféomal protection was achieved through a
‘mass’ movement nor does the ongoing activism céftee. With regard to the high diversity
within the communities of trans* and intersexedgle@and with regard to very different kinds of
discrimination that evolve out of the intersectiliiyaof various socially and culturally

" A translation by Kaethe Mengelberg “The Histontiné Social Movement in France, 1789-1850" was istbbl in 1964.
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constructed categories and the interlocking systemsppression, it is hardly possible to
mobilize masses. Instead activism relied andrgtiiks very much on the work of a few dedicated
individuals and organizations as | will show in gection on activism. However this activism is
well on its way to create awareness, visibility amalybe therefore even ‘masses’ that didn’t exist
before as a unity.

The following example might illuminate the importanof visibility in order to create awareness
in the general population — not only for the proldefaced by and needs of a certain population —
but first of all of its veryexistence. | vividly recall a student asking me during a &)y and
social control class at the University of the West€ape where all the gay people came from so
suddenly since the end of Apartheid. She commethiztckthey didn’t exist during Apartheid and
equated invisibility with non-existence. It is hrgbossible to have a social movement, if the
people who could become allies are invisible amah-existent’ to each other and to the rest of
the world. The importance of visibility for SouthfrEa’s emerging transgender movement is

also stated by Liesl Theron, executive directoGefder DynmiX:

(...) for sure the visibility will change some peagleninds. (...) So just (...) by the visibility we
[Gender DynamiX] create out there it already wilhage some things. | think even the individuals
— in their households or families or circles whereyt move— have a little bit more confidence to
stand up, to start speaking out, to be visible. (yodl can't really speak here of a transgender
movement, | mean a movement is something much maanized and bigger and stronger, but
(...) if you can use that word - because | don’'t knstat other word to use then | would say,
there’s a slowly emerging transgender movement laapens in South Africa right now. (Liesl
Theron, 24 Feb 2007)

Even though it is inappropriate to speak of a nmggement, the growing visibility and activism
might be hinting at the birth of a new movementrahs* people and — to a still lesser extend —
movement of intersexed people as well. Tilly’s (2Dthree major elements of a social movement
(1. campaigns: a sustained effort making claimsawethorities, 2. repertoire: political action in
the form of e.g. public meetings, demonstratiotetesnents to and in public media, creation of
associations, etc. and 3. WUNC displays: partidigganoncerted public representation of
worthinessunity, numbers, andcommitment) are already met in South Africa (as dbed in

the section on activism below). Maybe it would berenappropriate for the South African case to
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use Tarrow and Tilly’'s more recent concept of “@mtious politics” which is not defined by

mass participation or agitation, but as

“(...) episodic rather than continuous, occurs in lpiknvolves interaction between makers of

claims and others, is recognized by those otherbeasing on their interests, and brings in

government as mediator, target, or claimant. (..gaBgregating movements from within the more
general term ‘contentious politics’ will help toclas on these differences, on the conditions that
give rise to movements, and to the transitions betwmnovements and other forms of contention.”
(Tarrow and Tilly 2007: 437f.)

Thus the term facilitates the analysis of Southcafn activism without the need to rely on mass
participation or movements. In consequence it satea better way to South Africa’s situation
where communication and translation might becomeif§icult between various groups that they
are sometimes ‘invisible’ to each other as alliése need for translations complicates a possible
unity.

| would like to give a further example in additiomthe already given illustration of ‘translation
troubles’ above. | have witnessed many discussasn® who is a ‘true transsexual’ person and
who is not. Most often the definition entailed semg and hormones. One of my interview
partners — she is a (trans)woman who did not recaiy surgery — for example stated that her
feelings were hurt by a post-operative (trans)woméren she was told, that two pre- or non-op
(trans)women in love were “just gay men”. This vempecially hurtful to her as her economic
situation would never allow for surgery. She alsdl mever be able to access surgery in the
public health sector as she will have to meet geriquirements (no history of sex work or drug
abuse, proof of employment and a stable relatigistinat she can not meet. At a different
occasion | observed an unpleasant episode at adender Retreat where one participant was
calledmoffie by another partaker. Unfortunately the term maynote very different things, from
an exceedingly derogative and hurtful word, to #ianeinate gay man, to a drag queen, on to a
word for transgender in — during Apartheid timescasoured’ labelled — townships. “Township
drag relies on transgenderism, as drag queensilatBagender expressions that match, instead of
contradicting, their genders.” (Swarr 2004: 86)e Tindividual callednoffie translated it into a
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derogative term for “effeminate gay man” and fedegdly insulted as she identifies as female. The

term itself allows however also for a differentdig as indicated by the quote above.

Let me go on now to a discussion of the South Afriquridical situation before | outline the
specific forms of activism, the linkages, partnggshand alliances as well as the networks of this

activism which transcends national boundaries.

Legal discourses

In 1996 South Africa was the first, and is stiletanly, country worldwide to enshrine the rights
of trans* persons in its Constitution. Thus it e tonly country that — at least nominally —
protects trans* people to the full extent.

As already stated above the success for formaégtion was not achieved through a local ‘mass’
movementagainst institutions but begamvithin institutions through the Technical Committee
responsible for drafting the chapter on the pratectof individual rights for the Interim
Constitution. The following quote relates how itr@about “a clause which was fairly thorough

in outlawing the grounds upon which discriminatiwould not be tolerated.” (Lind 2005: 342):

Hmm, well myflippant answer is to say that it is because people dowtkand didn’t know what
they were doing when they passed the law [chuckded](...) there’s a small bit of truth in that
I'm saying that as §oke! — but there is a little bit of truth in that. Peom&n’t think (...) the
consequences fully through. What does it meangif gay there can be no discrimination on the
basis of sexual orientation, sex, gender, whatelfgr@u follow that logically through, it has more
far-reaching consequences than pedptight. (...) during the negotiating period when people
were discussing what will be in the constitutiomot [pause] (...) they (...) wanted really only to
have a general statement to say discrimination’ or everybody is equal before thwl Then the
women’s lobby said ‘uh hmm, we don’t trust you, want a specific provision that says no
discrimination on race and sex and gender’. Andh tieat was accepted, and then other lobby
groups started coming. (...) they madeegy powerful argument that if you are going to oppose this
you are really just (...) supporting another kindd@fcrimination which we were trying to get away
from. (Anonymous professor of law, 2007 Feb 5, eagihis interviewees)

It is interesting to note that the current righfdrans* and intersexed people were not secured

simultaneously. The rights of intersexed peopleawaany explicitly secured in January 2006
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through an amendment of section 1 of Act 4 of 208 PEPUDA also known as Equality Act:
Promotion of Equality and Prevention of Unfair Disanation Act). After the successful
intervention of activist Sally Gross (founder ofSIS Intersex South Africa) a definition of
intersex was inserted through this amendment. Mogortantly however it was stated that the
term ‘sex’ in the Equality Clause includes interskxs, in fact, only from that time on that the
Constitution has afforded guaranteed protectiolaw to intersexed people. It has to be noted,
however, that this protection is still in its imitistages of implementation. The vulnerability of
people outside the binary-cis-gendered/sexed systamins very high. Even though intersexed
people are protected through the Constitution thasterm sex in the Equality Clause now
includes intersex by statutory stipulation — notifieates or legal documents are issued stating
that intersex is the legal sex of a person.

The following legal history similarly reflects theeglect to cater specifically to the rights of
intersexed persons and reveals a rather one-dioraidiocus on trans* people. The Birth and
Deaths Registration Act of 1963 allowed trans* passto apply to have their sex status changed
in the birth register after sex reassignment sytgenis was changed in 1992 by the introduction
of section 33(3) into The Birth and Deaths RegigiraAct, which stated that only persons who
had commenced sex reassignment prior to 1992 capjady. Accordingly only ongoing
transitions could be finalised babne could be initiated. As a consequence, nobody could legally
start transitioning after 1992 to have the sexustatdjusted in their documents. This decision was
apparently based on a court case from 1976 “wlineredurt held that a person’s sex could not be
medically changed” (SAHRC 2003, 2).

The central question in the case was whether itpegsible for a person to change their sex (as
defined for the purposes of marriage). In decidheg it was not, the court employed the so-called
“Ormrod Test”, from the English Case of Corbett wriett (1971). This amounts to a purely
biological and genetic definition of sex. It loaks“chromosomal, gonadal and genital tests” and if
all three are congruent determine(s) the sex ptirpose of marriage accordingly and ignores any
operative intervention. In other words, a perswes for legal purposes is a wholly biological
question and is fixed at birth. (SAHRC 2003, 2)

Thus the legal understanding of sex which had ptesty included psychological and social

aspects was reduced to chromosomal, gonadal aitdlgéfferentiation at the time of birth.
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What actually led to this decision is unclear. Téeplanation given above seems rather
unsatisfying as there is a gap of 18 years betile=igourt case and the amendment in The Birth
and Death Registration Act. Moreover this modifieatwas made after there had been quite a
peak of sex reassignment surgeries and newly iskindd certificates in the 1980s — and sex
reassignment surgeries had already been carriectguitarly previously. According to the South
African Law Commission, 150 people with variatiooisgender identity were treated between
1969 and 1984 at Groote Schuur Hospital in CapenTalyne (South African Law Commission
1995, 8). Crichton (1993, 347) states that he edrout 58 surgeries at the University of Natal
Hospital in Durban between 1969 and 1993. (By whgomparison, Conway [2002] gives the
following estimates of MtF sex reassignment surggpgrations among US residents: 1960s:
1,000; 1970s: 6,000-7,000; 1980s: 9,000-12,00004:994,000-20,000.)

There had also been a huge amountoofed surgeries in the South African military between

1971 and 1989. According to journalist Ana Simo:

(...) former apartheid army surgeons estimate thanhasy as 900orced “sexual reassignment”
operations may have been performed between 1971%8®&lat military hospitals, as part of a top-
secret program to root out homosexuality from #@ise. (Simo 2000, emphasis is mine)

The same numbers are stated by forensic psychi&dbert Kaplan (2004, 1415-1416) and
journalist Paul Kirk (Kirk 2000). However the unigal conscription of white males into the
military (1967-1991) ended in the year before theeadment of the Act went through. Thus the
end of universal conscription of white men (alonghwhe resulting affiliated changes in the
military) and the end of reassignment surgery atdlsing stages of the Apartheid era might be
linked. In order to understand the possible retabetween the two events, one has to be aware
of the above mentioned ‘rehabilitation’ programmiesthe military that aimed to ‘cure’
homosexual personnel and within which the forcedgexies took place. These atrocious
‘treatments’ (without consent) and human rights s&isu— including electric shock aversion
therapy, psychiatric drug treatment, chemical adisins and sex reassignment surgery — seem to
have been abandoned in the same time period (fara thorough discussion, see Kaplan 2004,
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Kirk 2000, Van Zyl et al. 1999). Whether (and toavlextent) there is a connection between the
simultaneous ending of the experimental sex reasmgt surgeries with the ending of universal
conscription for white males into the military ati@ introduction of section 33(3) into The Birth
and Deaths Registration Act still needs to be itigated.

Unfortunately most of the people who transitionexctibly or voluntarily in the 1980s and earlier
are neither available as historical witnesses soroée models for the younger generations of
trans* people (which was regretted by several ui¢grees) as they were advised to leave the
country or at least their home town after surgembhreak all ties with family and friends, and to
live in stealth (Kaplan 2004:1415). In line withetlyovernment’s interest at the time to make
their transition invisible, all their newly issugdcuments were waiting for them when they left

the hospital in order to be able to start their hiéav

(...) the more | speak on transgender people whaittaned hmm, long ago — I'm speaking here of
in the 80’'s — (...) it was like they heydays in So#thica for transitioning. There were so many
cases; it was handled completely different than.rtédmm, in that case the moment you came out
of the hospital - and that I've heard from somebwathp actually had her surgery in | think ‘85; the
moment she came out of hospital her ID documents waiting for her, her passport was waiting
for her. And the way they were hmm, kind of advidgdpsychologists or the person, a therapist
who walked them through the process, was to agtudifappear. That's | think why the ID
documents and passports were ready with the nedegerame change, because they were advised
to move. To break ties with all people and if pbksi even move to another country. (...) so in
South Africa you don’t have many role models oreolttansgender people who can give advice to
new, young emerging ones, because they were talsappear. (Liesl Theron, 24 Feb 2007)

What seems quite interesting with regard to thesibbs birth of a transgender movement is that
in the 1980’s during the ‘heydays of transitioning’'time were people were able to transition in
far greater numbefghan today, these very people were rendered ieisi including their
multitude. Breaking all ties with family and friendliving in stealth, or leaving the country
makes it impossible to form networks or even toshmeply aware of other people in a similar
situation, with similar identities, and needs. Toni anything similar to a movement becomes

impossible under these circumstances.

8 About six surgeries are carried out every yeah@South Africa’s public health sector (for a mdetailed discussion see Klein

2008).
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As already stated above, even though sex, genddrsexual orientation were included in the
Equality Clause, this mere inclusion was not sigfitto enshrine the rights of trans* persons. It
only recently became possible to apply for the llegustment of one’s sex description, due to
The Alteration of Sex Description and Sex Statug Ao. 49 of 2003 (which came into effect in
2004). Owing solely to written and oral submissadrsome groups and activists, improvements
and corrections could be inserted into The prelaninAlteration of Sex Description and Sex
Status Bill compiled by the South African Law Comssion, so that the Act now conforms with
the Constitution. These were the Cape Town Tramsg&xansgender Support Group around
activists like Estian Smit and Simone Heradien, adiivist Sally Gross on behalf of intersexed
people. Further input was given by the Human Rigbdsnmission and the Lesbian and Gay
Equality Project.
What happens is that they put out an advert inyiinbmissions. And | then got in touch with the
Secretary of the Portfolio Committee - a publicvaat. (...) They'll set dates; the Chairperson of
the Committee might actually shift the dates. And know, people will be knocked kind of off the
agenda and so on. So you really actually have talét and in touch with the Secretary of the
Committee and to fight, you know, to be preparedight every inch of the way. Your right

actually is to (...) be heard. But if you are ablaltothat, well, | mean people do to a degree listen
(Anonymous activist, 06 May 2008)

It is at this point in time that Tilly’s (2004) the major elements of a social movement become
visible. The activists inputs to The Alteration $éx Description and Sex Status Act were an
effort in making claims on authorities (1. campaigwhich was accompanied by statements to
and in public media, public meetings, and the @eabf associations like the Cape Town
Transsexual/Transgender Support Group (2. repejtoas well as a concerted public
representation of worthiness, unity, numbers, aodmitment (3. WUNC display). The
representation of numbers was not effected thrahghappearance of large numbers of activists

at the hearings but through the figures given enghbmissions (see e.g. Gross 2004: 3).

On the grounds of the aforementioned interventamme another important legal change with The
Alteration of Sex Description and Sex Status Aemitpl surgery was no longer required for the

alteration of one’s sex description. However thisot legal practice and the Department of
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Home Affairs — where the appeals for Sex Descnptipplication have to be handed in — still
only issues documents after completed genital syr@ed demands letters from the surgeon who
carried it out. Thus it violates The Alteration ®x Description and Sex Status Act which must
lead sooner or later to a court case if the Depamtrdoes not abandon its current practice.
South Africa is, however, not the only country deglwith ambivalent agendas. It will be
interesting to observe how perceptions of body,asekgender will be debated in different social
spaces as more and more countries pass or disoussrégarding the definition of a person’s
legal sex as not relying on the look of that peis@enitalia. Sharpe (2007) has dealt with a
similar situation in Great Britain where the Gen&cognition Act of 2004 does not require
surgery either, but where

(...) it is clearly the expectation of the governmtwet surgery will occur. [...] in the case

of an applicant who has not undertaken surgeryptssibility remains [...] that this fact

may hinder a diagnosis of gender dysphoria [whichgsential for the legal adjustment of
one’s sex]. (Sharpe 2007, 71-72).

Currently the UK and Spain are still the only Ewrap countries where genital surgery is not a
prerequisite for a new birth certificate in theeldrgender. But many NGOs — e.g. TransGender
Europe, TransGender Netzwerk (or Network) Berlireri@any), Crisalide-AzioneTrans (Italy),
and Grupo de Identidad de Genero y Transsexua(ifpdin) — are fighting for the worldwide
enforcement of human rights concerning the bodilg @sychological self-determination and
autonomy of trans* and intersexed people. They tqpresmong other things the prerequisite of
permanent sterility or surgery in order to change sex-entry in identity papers and on birth

certificates to obtain full legal recognition.
Activism and (Inter)national Alliances

There are several organizations that cataong other things to the needs of trans* people (e.qg.
the Triangle project in Cape Town and OUT LGBT W&#iing in Pretorid)but to my

®Both organizations work towards eradicating disamation against and within the LGBT community dmave a focus on
health.
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knowledge none that provide additionally for inexsd people. However there are two
organizations that offer services exclusively tteisexed and trans* people. These are ISSA

(Intersex South Africa) and Gender DynamixX.

ISSA was created in 2008 out of the formerly Intersexi&y of South Africa (ISOSA), which
was founded in 2000 by local activists and theliesl The organisation offers information on
intersexuality, workshops, support groups for isgeeed people and their parents, a support
phone line and has been responsible for influenaimd) advocating policy changes in national
legislation as outlined above. Besides its dedcato raising awareness, combat discrimination
and supporting intersexed South Africans, it is caditing the end of non-consensual and

unnecessary genital surgery.

(...) a part of it is advocacy; a part of it has eolind of working at...you know...the legal issues; a
part of it needs to be kind of networking and edingapotential educators. So | mean, targeting
medical professionals and trying to influence maldicurricula and ...uhm...targeting kind of
clergypeople, targeting teachers etc.. Also tryimget intersex people in South Africa out of their
closets you know, to create safe spaces. So aparis actually to create a kind of space for (...)
support groups. (Anonymous activist, 06 May 2008)

ISSA provides the space “for the development oirdersexed voice in Southern Africa” and
thus for the visibility of intersexed people asratural variant and an important part of human
diversity” (ISSA 2008). One interviewee stated thatview of a medical paradigm that
pathologizes and thus discourages people from getontacts with others, the visibility of

equals — necessary in order to form a movemenhe lenger given.

(...) one of the challenges (...) is, {..the dominant paradigm, [which] is (...) actively
discourage[ing] people from seeking contact witheos. And | mean, this is something that | have
encountered over a couple of times. Say a psychlogmes to consult me about this... uhm...
one person; has had a client who is intersex whosisnot prepared under any circumstances to
come out to make contact with others ...There is ltmd of terrible fear! (...) On the part of the
intersex person. You know, it is almost the buyintp the pathologizaton (). [of] the dominant
medical paradigm. (...) [Intersexuality] is quite ally something designed to protect social
categories, social concepts. | mean, how can yae klaese people with ambiguous bodies just
wandering around.....obviously you can't ...(...) You dde make it naturally by taking a scoop
out of it and mutilating it, in order to match p.u/Anonymous activist, 06 May 2008)
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Similar to the situation of trans* people in theB@9, stealth and invisibility are regarded in the
above citation as encouraged through medicine.di$tenction lies here in the fact, that in the
1980s people were actively advised by medical persioto become invisible whereas in the
above quotation, the mediation of the message ise rsubtly’ embedded in the binary-cis-

gendered/sexed medical paradigm.

Besides ISSA’s founder Sally Gross, the organigsat® managed by four people with very
divergent backgrounds that confirm ISSA’s impetus diversity. This diversity enabled the
organisation additionally to form partnerships witither social movements groups or
organisations that are not primarily concerned i politics of intersexed people, as many of
the activists are also engaged in other groups.

Sally Gross for example has knit close ties ankblyes to divergent religious organizations (e.g.
Quaker, Jewish, and Buddhist). This is due to hackbround, interest in and profound
knowledge of religions. She is a former exiled amartheid activist, classified male at birth and
reclassified as female at the age of 40 after lgawought medical advice, when it became
evident that she was intersexed. Having served @atholic priest at the time and due to her
frankness about the discovery that she is intetseaePapal Rescript pushed her out of her
workplace, as female priests are not an optiohenGatholic Church.

However there are many more connections as for pkata Engender, an organization “focused
on changing patterns of violence (including gerfagsed violence) and inequality in South
African society and the necessary transformatiomfrictimhood to agency” (Engender 2008).

The NGO was registered in 2003 and acts since admmistrative and financial sponsor for

ISSA. The close ties between the organizationsalse expressed through the membership of
four of ISSA’s members at Engender.
Additionally ISSA works together with:

(...) the Childrens’ Rights people. And there are sgrowerful activists in that field, that we need

to work closely with. In addition to the queer secind with the gender, gender women sector, as
well. Those are the key alliances we need to dno(gmous activist, 06 May 2008)
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Furthermore the internet is used as a tool to &mtemternational connections. Links to ISSA
can be found on ISNA (Intersex Socciety of North ékiwa)l® and IGI (Intersex Support Group
International}". ISSA itself offers links to four South African @amisations and 13 international

Organisations.

The foundation ofcender DynamiX is very much linked to personal experiences oéetivist

(as was the foundation of ISSA). Executive Diredti@sl| Theron explains:

(...) the history of Gender DynamiX is quite a paftney own life story as well. Hmm, in the
middle (...) 90's | went out with a transgender parsand then (...) in the middle of 2000 again.
And the second time | went out with a transgenaesqn | realised how little information, and (...)
services for transgender people [were availabteJuding the LGBT organizations, hmm, or also
medical practitioners or wherever you ask for aglviou couldn't just really find the information
you needed. (...) Then I realised if one person glatgto get information then everyone must
struggle to get that information. So it was impottdat somebody kept having that information at
a central place, because (...) [often when] they ¢hdinished transitioning, (...) they move on
with their life and disappear, but so, also witkrthgoes that information. That also disappears.
Hmm, so that was one of the big reasons why lexdatt yeah. (Liesl Theron, 23 Feb 2007)

International networking facilitated the creatiormmabcess of Gender DynamiX very much as

there was very little to no information availabheSouth Africa.

| just couldn’t find sufficient and enough inforrm@t here in South Africa (...) on various levels
regarding transgender issues per se, but also éw)td (...) [run] support groups or social groups
(...) and well it happens to be in such a way thatamé my partner of that time, wanted to go on a
holiday somewhere of an international destinathdeither one of us ever was outside this country,
so we decided then to go to the UK. (...) | got adbinformation! (...) [After the return] | started
working in a more structured way. (...) | startedegshing a lot more things on the internet and,

and look up things and all of that. And then hming, website [of Gender DynamiX] was designed
and ready by about August of 2005. (...) The fingistation of Gender DynamiX as (...) an NGO
(...) came through in September 2006. (Liesl The28ni-eb 2007)

10 Founded in 1993 in an effort to advocate for pasiend families who felt they had been harmechkir experiences with the
health care system, ISNA closed when Accord Alleaneas established in March 2008. Accord Allianceaision-profit
organization (originally sponsored by ISNA) chardemipromote comprehensive and integrated appraatdheare that enhance
the health and well-being of people and familidgeatd by disorders of sex development” (http://waseordalliance.org/, 22
Nov 2008).

111Gl provides support from a Christian perspective.
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Since then Liesl Theron has created strong intenmait ties serving e.g. as a board member of
Pan Africa ILGA™ (International Lesbian and Gay Association) anihdpeselected by the
African Regional Sexuality Resource CenfréARSRC) based in Lagos, Nigeria for the 4th
annual Sexuality Leadership Development FellowshipJuly 2007 which included a post
fellowship research. Besides the internationalngaships, she entertains strong local linkages
and alliances to the Joint Working Group (JWtG0od Hope Metropolitan Community Church
(GHMCC) and is the Expert on Health24's TransgeRteum.

At present Gendery DynamiX has a staff of four (eMe director, administration officer,
outreach officer, and researcher who is a regisstageon from Tanzania) as well as a
management committee that consists of 10 peoptst einguages spoken within the team are
Afrikaans, English, German, isiXhosa, Luganda, 8eg@wahili, and Zulu. The diversity is also
represented by the formal training people haveivedgfrom no to very little training up to two
persons with doctoral degrees) and very divergecibseconomic status as is exemplified in the

guote below.

Hmm, for the past 10 years she’s [member of theagament committee] without a work (...)
many people ask me why | selected her to be obdlaed, she’'s not having internet access, she’s
not even having no technology or nothing and thatactly my point. Hmm, | think it will be much
easier if we are 10 people with the best internédtwe can just da, da, da’; you can easily skip and
oversee things that other people don't have. Sonfothat was part of having a very diverse group.
Whenever the minutes are printed out, e-mailedamat/eryone | have to print her minutes, put it in
an envelope and mail it to her.(...) but for me iswary important to include that type of diversity
in my board level as well, otherwise it's very edsyoversee what is many of South African
people’s stumbling block. Why they can't transiti@m why they don't have information, or why
they don’'t know things what actually can be thahts. (...) She also doesn’t have transport, she
lives very far off. (...) | think: no! How will we ear realise what is hmm, demographically and on
social ways and financial ways, what is the inflcenf that in South Africa and with hmm,

mobilisation and getting information out there i€ Wwave it so convenient? Everyone jump in their
car and just arrive for the meeting. So it's impattfor me to have a person like her on that board.
(Liesl Theron 23 Feb 2007)

12 Founded in 1978, ILGA has more than 600 membearisgtions today. Every continent and over 90 atemare represented.
3 The ARSRC, established in 2003, is part of a Fesdndation five-year grant-making initiative, "GhtDialogue of Sexual
Health and Well Being". The goal of the ARSRC ipptomote more informed dialogue on human sexuality to contribute to
positive changes in the emerging field of sexuafitifrica, by creating mechanisms for learninghet regional level.

14 JWG is a national network of LGBTI-focused orgatiisns in South Africa founded in 2006.
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The strength of Gender DynamiX’s team arises ndy oat of its diversity but also out of the
numerous ties and the longstanding working expeegrsingle members have with other (social
movement) organisations within South Africa. Moktleem have served many years — and are
still serving — on the committees, boards or aff &a organizations such as African Regional
Sexuality Resource Centre, African Solidarity (an Pdrican listserv of LGBTI activists and
allies), Coalition of African Lesbians (CAL), thea& and Horn of Africa Human Rights
Defenders Network (EHAHRDN), Engender, Freedom Rodm Uganda (FARUG), Hirschfeld-
Eddy Foundation, the International Gay and Lesht#aman Rights Commission (IGLHRC),
People Opposing Women Abuse (POWA), South Africd®3\ Consortium, South African
Medical Research Council, Sexual Minorities Ugar{8MUG), Sex Worker Education and
Advocacy Taskforce (SWEAT), and Women's Net. Evaough it might be difficult to speak
explicitly of a movement of trans* people in Southiica, this impressive list (which can easily
be further expanded) demonstrates that trans* iatgivare in any case involved in a broader
social movement addressing gender and sexuality.

Equally impressive (and incomplete) is the lisG&#nder Dynamix’s activities in the short period
of its existence since 2006. Besides the everydayces of providing information and service to
trans* people, they have organized digital stofinig and oral history workshops, conducted
research on the (un)accessibility of shelters f@ng* and intersexed persons, attended
conferences and have given numerous guest leqteugsat the African Gender Institute at the
University of Cape Town, the School of Human andm@wnity Development of WITS
University, and the South African Council of ApgliePsychology) and radio interviews,
published articles and press releases in SoutltaAind Namibia, supported the Out in Africa
Film Festival through educational panels after soeeening of films featuring trans* and
intersexed people, provided information at numerocsasions (e.g. the SEXPO and the cape
town pride), organised retreats for trans* peoplé gender diversity seminars, worked with the
staff of several companies that had an employee wansitioned and helped the companies to
revise all their policies into a non-discriminatdaypguage.
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Let me come back to Tilly’s (2004) three major edmits of a movement. Both ISSA and Gender
DynamiX undertake efforts in making claims on auities (campaigns). | have mentioned the
examples of inputs to The Alteration of Sex Dedwipand Sex Status Act and the revision of
company policies. When it comes to repertoire | Mqust like to point to the impressive lists
above. What | have not mentioned yet however aBAIS successes in reaching out through
statements to and in public media. Besides statmmienthe written press, two of ISSA’s
members had for instance important roles in theudision of the ethics of having been imposed
to non-consented genital reconstruction in the demtary progranthe 3% sex, featured for the
first time in November 2003 on South Africas teton channel SABC 3. Also, both
organizations media statements should be regarslemravincing achievements in the WUNC
display, especially but not exclusively with regéwdvorthiness and commitment.

As pointed out at the beginning of this paper,af@r however to use Tarrow and Tilly’s (2007)
more recent concept of “contentious politics”. Ore tone hand Tilly's (2004) three major
elements of a social movement are met by both 1&&RAGenderDynamiX but on the other hand
it is impossible to speak of a social movement whpaaking actually of dedicated activists
organized in two organizations. Maybe one can spédke birth of a South African movement
of trans* and intersexed people. Another possibivould be to see them as part of a much
broader social movement addressing gender and lggxwss suggested with regard to the

activists and groups involvement with other orgahans.
Conclusion

Let me summarise and recapitulate the main pdintthis article, | have stressed that due to the
intersectionality of a variety of categories, theeriences of individuals and groups diverge
widely. In the following | have introduced the temmovement and queried, if it is justified to
speak of such in the South African context. | hanggested to operate in the South African case
with Tarrow and Tilly's more recent concept of “¢tentious politics” as the term facilitates the
analysis of activism without the need to rely onsmagparticipation or mass agitation.

Subsequently | have outlined the legal situatiotraris* and intersexed people from the
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beginnings of legislated Apartheid until today (822D08). Here | have pointed out that these
legal structures have not been the result of mas@ments protest, but the intense work of some
activists. | have also related the fact that theissdi as well as the voluntary ‘invisibility’ of
trans* and intersexed people led to a historicddyayed opportunity of building up interest
groups and consequently, a movement to enhanaeridigis. Next | have provided an overview
on the work and alliances of the two most importaatith African groups with regard to the
improvement of the situations of trans* and intgeskpeople. Both Gender DynamiX and ISSA
take into account the complexity and the socidked#ntiation of the South African society. This
is firstly reflected in the diversity of their staind members and secondly through the fact that
both organisations reach out to and try to caterdisadvantaged populations through the
position of outreach officers. Needless to be sthdf the task of translating and brokering

information to and between very diverse populatisnsot an easy task to accomplish.
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